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Introduction.

Axbitration law does not exist in Italy as a
discrete piece of legistation. On the contrary, it is incorporated:
(8} in the Ttalian Code of Civil Procedure (Asticles 806-840);
and (if) in certain Acts: amongst them, it is worth nientioning
Legislative Decree no, 5 of 17 January 2003, containing
provisions governing corporate arbitration, and Royal Decree
no. 267 of 16 March 1942 (the ‘Italian Insolvency Law’),
containing provisions governing, inter alia, the relationship

between atbitration and insolvency proceedings.

Italian [aw does not strictly follow UNCITRAL Medel
Law: so, for instance, {talian Arbitral Tiibunals do not usually
have jurisdiction to issue interim orders (they only have that
jurisdiction in the matter of corporate arbitration, and only to
order the stay of a challenged resolution passed by a company’s
General Meeting or Board of Dircctors).

Nenetheless, [tatian law does (avour arbitration.
Indeed, as a general rule, any dispute is capable of
arbitration, provided that the parties are allowed to dispase of

its subject matter (with a few exceptions and/or limitations; for

instance, with respect to tabour law disputes).

In other words, all the disputes concerning disposable
rights are capable of arbitration. Whilst. it could be disputed
whether a specific right is disposable or not (in fact, there
are at least two lines of cases with respect to certain rights in
corporate matters, such as the right to challenge a resolution
approving the company’s financial statements), when a State
Court or an Asbitral Tribunal are satisfied that a right is actually
disposable, they will also state that a dispute concerning that
right is capable of arbitration.

Mareover, recent studies found that Itatian State Courts
are suppottive of arbitration and that Italian judges tend to
uphold awards {'). Indeed, as a matter of fact, in 2007-2014,
out of 99 decisions issued by four Courts of Appeal (the Courts
of Milan, Turin, Genoa and Brescia), in proceedings for the
setting aside of an arbitration award, only four decisions granted

the claimant’s request: 95 awards out of 99 were upheld.

In addition, since a number of years Ttalian Parliament




has been supporting ADR mechanisms (and arbitration
amongst them} trying to yeduce the caseload of State Courts

{and therefare improve their cfficiency).

It is in that very perspective that we should regard the
reform of articles 806-840 of Halian Code of Civil Procedure,

which tock place in 2006,

That referm contains interesting provisions: for instance,
it expressty addresses the issues of muiti-party arbitration (Article
816(d) of Italian Code of Civil Procedure) and of interveniion/
joindey of a third party (Article 816(c) of [alian Code of Civil
Pracedure). It also expressly scts forth that arbitration awards
have the same effects as a judgment issued by a State Court
{Article 824 (D) of Italian Code of Civil Praocedure — nonetheless,
it is stifl required a State Court's evequatnr in order to enforce the

award: Article 825 of Ttalian Code of Civil Procedure).

If we would like to understand the purpose for which the
above mentioned reform was enacted, we should look at new
article 808{d) of ktalian Code of Civil Procedure. This Article
contains a construction rule, whereby if a doubt arises as to the
scope of an arbitration agreement, it has to be construed in the
broadest possible manner, as ‘estending to all disputes arizing from
the contract or from the relutionship to which the agreement refers.’

Inconclusion, it appears that Italian law follows a facilitative
approach: if the parties wish to have their disputes settled by
arbitration, they should be allowed to do so. In the matter of
private law, Itatian State Courts hold exclusive jurisdiction over
a limited number of cases; over a few exceptional cases, if we
regard conmunercial and corporate disputes. Moreover, even if
the wording of the arbitration agreement is not erystal clear, the
parties are allowed to have their disputes settled by arbitration
—and if the scope of the arbitration clause is unclear, the wider

censtruction is to be preferred,

Moreover, this facilitative approach chimes with policy
issues. In other words, if the parties are allowed to have (as
they wish) their disputes settled by arbitration, the fulfilment
of their wish also advantage the legal system as a whole, and
the Courts system in particular. Indeed, the more disputes are
settled by arbitration, the less caseload have State Courts. The
less caseload have State Courts, the more is improved their
efficiency. As a consequence, State Courts may hear more
cases concerning non-disposable rights (that is to say, disputes
which are not capable of arbitration) and, at the end of the day;
deliver their decisions (within a reasonable time frame) where

they are actually needed.

In that general framework, it is rather surprising to
find — as some recent researches found — that in 2014 only
713 administered arbitration proceedings were commenced in
Italy (%), whereas in judicial year 20142015 361,083 civil and

commercial [awsuit were brought before Ttalian State Courts (%),

As far as commercial international arbitration is
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concerned, the reason behind those figures is that, whilst
agreement entered into between Ftalian and foreign companies
usually include an arbitration clause, the usual seats of
arbitration are located abroad (mainky in Switzerland, France

and the United Kingdom),

Moreovey, leading Ttalian arbitration institutions do not
have a specific set of rules for small claims nor for fast-track
arbitration, Therefore, these claims are often dealt with in ad-

hoc arbitration proceedings, which do not feature in statistics.

Eventually, since in ltaly arbitration costs moxe than
litigation (and as already mentioned there are no specific rules
for small claims), a number of disputes are not settled by

arbitration because of their low value.

FEE EEE OEE X

Naotwithstanding the above outlined general framework,
in insolvency matters Italian law does not favour arbitration.
In particular, [talian law does not generally allow a claim to
be brought against a bankrupt defendant (*) in arbitration
proceedings {whereas, on the one hand, a bankrupt claimant
usually may — and shall - bring its claims in arbitration
proceedings, if an arbitration clause has been entered into;
and, on the ather hand, a party to a pre-bankruptcy, such as
a composition with creditars, may be able to be a party to
arbitration proceedings also as a defendant).

The main reason lies in some rules of Italian Insolvency

Law

In the following scctions of this article, these rules of
Italian Insolvency Law and some recent decisions of the Italian
Supreme Court concerning their construction are examined, also
in the light of the provisions of EC Regulation no. [346/2000

on insolvency proceedings.

Italian Insolvency Law and arbitvation.

[taltan Insolvency Law does not exclude nor prevent any
relationship between arbitration and inselvency proceedings.

On the contrary, a aumber of rules of Italian Insolvency
Law implies that such relationship is possible — and they goven it.

As a matter of example: Article 25 of Italizan Insolvency
Law sets forth that the fudge in charge of the bankruptcy
proceedings (‘ghudice delegate’) appoints the arbitrators, on

request of the bankruptcy’s receiver,

[t is clear, thevefore, that an arbitration agreement may be
binding {and it is actually binding) upon the bankrupt debtor:
otherwise, it would be meaningless a provision, such as that
contained in Article 25 of Italian Insolvency Law, concerning

the appointment of an arbitrator.

Moreover, the bankruptcy receiver may enter into a

brand new arbitration agreement. Indeed, Article 35 of Ttalian
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Insobvency Law sets forth that, in order to do so, he has to
obtain the authorisation from the creditors’ committee (thus
implying that, with such authorisation, the receiver is actually

entitled to agree upon an arbitration agreement).

Nonetheless, a5 already said, in insolvency matters ltalian
law does not favour arbitration having regard to the disputes
where the bankrupt debtor is the defendant (that is to say, the

disputes concerning his debts).

In this respect, the fundamental rules we have to regard are
those set forth by Articles 24 and 52(2) of Italian Insolvency Law,

Under article 24 of Italian Insolvency Law, the Court
opening bankruptcy proceedings (the ‘Insolvency Court’) has
exclusive jurisdiction over all the claims resulting from such
pioceedings including, inter alia, all the claims brought towards
a bankrupt defendant concerning its contractual or tort lkability.

Moreovey, article 52(2) of ltalian Insolvency faw sets
forth that any claim brought against a bankrupt defendant must
be verified according to spectal procedural rules contained in
Italian Insolvency Law These rules provide that the creditors
Ele a petition with the Insolvency Court (as a matter of fact,
with the receiver), the receiver prepares a draft of statement
of Habilities, including or excluding the creditors’ claims, the
Insolvency Court {to be more precise, the Judge in charge of
the bankruptey proceedings) uphelds or rejects the claims on
a summary judgment (based on the receiver’s draft and the
possible comments on it by the creditors). In other words, the
creditors’ claims are examined in summary proceedings, where
tort claims and, in general, claims without written evidence
tend to be rejected. Only after that summary phase, a crediter
may have a full trial on its credit: in the appeal proceedings

against the summary judgment of the Insolvency Court.

Another rule concerning the relationship between

arbitration and bankruptcy proceedings is that contained in
Axticle 83(b) of Ttalian Insolvency Law. As a general rule, the
bankruptey veceiver is granted by the law with the power to
termiriate any contract in pregress {and not fully performed
by both parties) entered into by the bankrupt debtor before
the declaration of bankruptcy. Under Article 83(b} of Italian
Insolvency Law, if the receiver terminates a contract in progress
containing an arbitration cause, arbitration praceedings
possibfy commenced on the basis of that clause cannot continue

(and obviously cannot be commenced).
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In other words: in insolvency maiters, the facilitative
approach on arbitration does not chime with policy issues. At

jeast, not always.

In the case of a bankrupt claimant, the facilitative
approach prevails: arbitration proceedings may be commenced
or may continue, as the case may be (although it is disputed
whether they should be reinstated after the declaration of
banlruptey), If the arbitrators were appointed before the
declaration of bankruptcy, they hold their position. If the
bankrupt party to the arbitration proceedings is requested to
appoint an arbitrator, the appointment shall be made by the
Judge in charge of the bankyuptcy proceedings. Fhe recelver is
even entitled to enter into a brand new arbitration agreement
(if authorised to do so by the creditors’ committee). Should
a dispute avise with respect to the contract containing that
arbitration agreement, it is clear that the receiver is also entitled

to commence arbitration proceedings.

In this framework, the facilitative approach does

not prevail only in the case provided for by Article 83(b} of




Ttalian Insolvency Law: if the banjouptey receiver terminates
a contract in progress which contains an arbitration clause,
arbitration proceedings possibly commenced on the basis of
that clause cannot continue, nor can they be commenced. It is
an exception to the separability principle — maybe, the only one
(and for sure the maost relevant one) provided for by Italian law
MNonethetess, this exception was expressly enacted by Italian
Parliament, so it is not passible to bypass it.

On the contrary, in the case of a bankrupt defendant,
policy issues prevail — without any exception {at least, with
respect to the relationship between arbitration and insolvency
proceedings). Insolvency Courts oply have jurisdiction over
claims against a bankrupt debtor. That jurisdiction excludes
any other possible jurisdiction: the jurisdiction of other Courts
and the jurisdiction of an Arbitral Tribunal.

A number of reasons support the exclusive jurisdiction
of Insolvency Coutts (and the special procedural rules referred
to above) and none of them refers to arbitration, The main
reason is that the exclusive jurisdiction of Ensolvency Courts
can (at least, theoretically) assure a better fulfilment of the pari
passy principle and the participation of all the creditoss to the
collective procedure, which on the contrary is endangered if
a number of Courts {and Arbitral Tribunals) had jurisdiction
over the claims against a bankrupt debtor, Tt is therefore clear
the reason why the facilitative approach prevails in the case of
a bankrupt claimant: in that case the respect of the pari pasin
principle is not at all endangered.

Claims towards a bankrupt defendany, also in the

light of EC Regulation on insolvency proceedings.

As already said, the jurisdiction over claims against a
bankrupt debtor only lies with the Insolvency Court and,
a fortiori, a banlxupt defendant cannot be brought before an
Arbitsal Tribunal, according to settled case law:

Tt is likely thas the seminal case of that doctrine, that is to
say the first case of the Jtalian Supreme Court which stated that
principle, is a decision issued in 1969 (°). In that case, the Ttalian
Supreme Coust ruled that all the agreements on jurisdiction -
and amongst them arbitral agreements — are terminated by law

as a consequence of the bankyuptcy of a party thereto.

In other words: the initial doctring of the Italian Supreme
Court is that policy issues always prevail. No matter if the
parties agreed upon an arbitration clause. Their agreement is
automaticatly terminated by law; as a direct consequence of the
declaration of bankruptey of a party thereto. There is no room

left for any facilitative approach.

It is clear that the above mentioned doctrine was too
vigid, since it failed to distinguish between very different cases
{that is to say the case of a bankrupt claimant and that of a
bankrupt defendant).

Nenetheless, that doctrine was not repealed.  On the

contrary, it was refined.
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Indeed, the Full Chamber of the italian Supreme
Court refined the above mentioned doctrine (%), stating that
jurisdiction over a bankrupt defendant cannot rest with an
Arbitral Tribunal, due to the fact that, as already mentioned,
the purisdiction over all the claims brought towards a bankyupt
defendant only lies with the Insolvency Court (article 24 of

Italian Insobvency Law).

Thereafter, a number of further decisions upheld that

refined doctrine (7).

The last of such decisions was issued in 2015 (%): apart
from confirming the doctrine at hand, it also distinguished the
case of a claim brought toward a bankrupt defendant {over
which an Arbitral Tribunal does not have jurisdiction) from the
case of a claim brought by a bankrupt claimant (over which an
Arbitral Teibunal does have jwisdiction, even if it was appointed
before the declaration of baniuruptey).

Therefore, the 2015 decision of the Italian Supreme
Court distinguished the cases where facilitative approach
prevails (the case of a bankruptcy claimant, over which Arbitral
Tribunals may have jurisdiction) and the cases where palicy
issues prevail {the case of a banksrupt defendant, over which the

Insolvency Courts only have jurisdiction).

Does EC Regulation no. 1346/2000 on insolvency
proceedings affect the above summarised doctring, in the case
of insolvency proceedings opened in Italy and arbitration

proceedings pending abroad?

Pursuant to the above mentioned EC Regulation, the
law of the Member State where insolvency proceedings were
opened also determines, amongst other things, the effects of
insolvency proceedings on proceedings brought by individual
creditors, except for pending lawsuits {article 4({2){f)). Indeed,
under article 15 of the EC Regulation, the effects upon pending
lawsuits are determined by the law of the Member State in

which they are pending.

Some Member States Courts hold that a ‘pending
lawsuit” under article 15 of EC Regulation na. 1346/2000 is
only sn individual enforcement procedure {*}. Other Courts,
on the other hand, hold that the above mentioned Article also
applies with respect to proceedings on the merits, including
arbitration proceedings (). The latter construction is now
confirmed by the wording of article 18 of EU Regulation no.
848 of 20 May 2015 (that is to say, the new Regulation on
insolvency proceedings, which applies starting from 26 June
2017), whereby “The effects of insolvency proceedings on a pending
lowsnit or pending avbitral proceedings concerning i asset or a right
which forms part of a debtor's insolvency estate shall be governed solely
by the law of the Member State in which that lawsuit is pending or in
which the arbitral tribunal has ity seas.”

‘I'hat issuc was also examined by the Full Chamber of the

Italian Supreme Court ().




The case heard by the Ttalian Supreme Court concerned
an Italian defendant and an Egyptian claimant which in August
2000 entered into an agreement whereby the claimant leased

two hotel premises to the defendant.

In December 2010, a dispute arose between the parties
with respect to an alleged breach on the part of the defendant. In
the claimant’s opinion, such breach resulted in the termination
of the agreement. Therefore, it commenced the ICC arbitration

provided for in the lease agreement.

Pending the arbitration proceedings, at the end of 2011,
the defendant went banlaupt.

[n February 2012, the claimant requested to be admitted
to the defendant’s statement of labilities, the Insolvency Court
being the Court of first instance of Milan, Inits application, the
claimant noted the pending ICC arbitration proceedings {that
is to say, arbitration proceedings governed by French law) and,
referring to articte 15 of EC Regulation no. 1346/2000 and the
applicable French procedural rules, requested to be admitted to
the statement of liabilities on a temporary basis, subject to the

outcome of the mentioned arbitration proceedings.

In Fune 2052, the Court of Grst instance of Milan ruled
in favour of the daimant and admitted it to the defendant’s
statement of liabilities on a temporary basis, pursuant to article

35{(3) of italian Insolvency Law (“).

Nonetheless, in October 2012, the daimant appealed the
ruling of the Court of first instance of Milan. In fact, it claimed that
the Cowmt's decision was partially wrong, since it applied the pari
passi principle to its credit (which it claimed it was a preferential
credit, that it to say a eredit to which the pari passu principle does
not apply). The defendant appeared in Court opposing the claim

and counterclaiming the exclusive jurisdiction of Italin Courts,
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and namely of the Insolvency Court {preventing the juisdiction

of FCC Arbitral Tribunal}, over claimant’s credit.

in February 2014, the claimant referred the case to
the Italian Supreme Court, so as to have a final decision on
jurisdiction {(under Italian law, until the Court of first instance
issues the decision on the merits, each party may request the

Italian Supreme Court to rule on jurisdiction over the case).

In the proceedings before the Italian Supreme Court, the
claimant asserted that jurisdiction over the dispute was governed
by EC Regulation no. [346/2000. Pursuant to articles 4(2)(f)
and 15 of the Regulation, the opening of insolvency proceedings
in a Member State (in this case, in Italy) would not prevent the
jurisdiction of another Member State (in this case, France} where
a lawsuit was already pending. Indeed, enly French law might
determine the effects of the opening of insolvency proceedings on
French pending lawsuits. According to French law, if the Arbitral
Tribunal had alkeady been appointed at the time of the opening
of insolvency proceedings, arbitration proceedings may continue
as long as the claimant requests to be admitted to the debtor’s
statement of labilities subject to the cutcome of arbiteation
proceedings.  All these requivements (Arbitral Tribunal alveady
appointed; request to be admitted to the statement of liabitity on
a temporary basis, that is, subject to the cutcome of arbitration

proceedings) were fulfilled in the case at hand.

The ftalian Supreme Court held that the claimant’s
request was inadmissible for procedural reasens (in fact, the
Court of first instance of Milan had already issued its decision
on the merits). Nonetheless, the [talian Supreme Court also
took the chanece to indicate its interpretation of article 15
of EC Regulation no. 1346/2000 and confirm the exclusive

jurisdiction of Insolvency Courts.

Indecd, the Ttalian Supremne Count held that, in the case




it heard, the sbove mentioned Regulation did not apply, because
it only regulates ‘the relationship avising from insolvency proceedings
of parties having their residence or registered office within the Ewmvopean
Union’ (as already said, the claimant was an Egyptian company).
Moreover, even though EC Regulation no. 1346/2000 applied, it
would only govern ‘the effécts of the opening of insolvency proceedings on
pending procecdings, not the effects of pending proceedings on the juvisidiction
of Disolveney Couris. Articles 4 and 135 of the Regulation do yot govern the
jurisdiction, although these provisions identifir the low governing the offects
of insobveney proceedings on pending proceedings.” The Ttalian Supreme
Cowurt therefore concluded that the case at hand (that is to say,
the case of arbitration proceedings commenced in France before
the opening of insolvency proceedings in Ttaly) is sot governed by
Articles 4(f) andd 15 of EC Regulution no. 1346/2000.

It scems that the Italian Supreme Court considered that
agticle E5 of the Regulation in force only concerns the elfects of the
opening of insolvency proceedings on a lawsuit pending in another
Member State. In other words, that lawsuit may continue if it is
so aliowed by the law of the Member State where that lawsuit is
pending. Nonetheless, the effects on bankruptcy statement of
Habilities of the decision issued in the pending proceedings are
governed by the law of the Member State where the insolvency
proceedings were opened. In Italy; such a decision would nat have
any effect, since — as the [taltan Supreme Court noted — ‘it is settied
case w of this Court, that the paviies are wot allowed to bring hefove
an Arbitral Tiibunal claims towards a havkrupt defondant. Indeed, the
Juvisdiction of an Arlitral Tiilunal is in any ease preveted by the evclusive

Jurisdiction of nsolvency Courts over such dlaims.”

in other words, the btalian Supreme Court confitms
that, in the case of a banloupt defendant, the policy issues
shall prevail. The scope of the facilitative approach is very
limited: arbitration proceedings pending abroad may continue,
if the Foreign law so allows, but they have no effect on Italian

insolvency proceedings.

These conclusions are certainly right under Italian lawy;
nonetheless, they could prove wrong under EU law It is
therefore likely that the Italian Supreme Court will refine its

doctrine — as we will see in the next section of this article.

Claims brought by a bandaapt claimant, counterclaim

against it and Kompetenz-Fompetens doctrine.

As seen in the previous section, for the time being the
Italian Supreme Court does not distinguish, in the light of EC
Regulation no. 1346/2000, the case of arbitration proceedings
pending abroad from the principle [aid down with respect to the
different case of a domestic arbitration commenced against a
bankrupt defendant. Nonetheless, in another case a {partial)
distinction was made in the light of Kompetenz-Kompetenz doctrine,

The claimant, an airport management company, and
the defendant, an airline company, in 2007 entered into an
airport service agreement which contained an arbitration clause

providing for an international arbitration under LCIA rules.

Once the agreement had expired, the claimant {in the
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meantime admitted to a pre-bankruptey) requested, and was
granted with, a European payment order pursuant to EC
Regulation no. 1896/2006, that is to say an ex parte order, which

was issued by an Itatian Court.

The defendant requested the Court to set aside the
payment arder, objecting to the jurisdiction of Italian Courts,
since the parties had agreed upon the referral of all thelr

disputes to arbitration under LCIA rules.

Pending the proceedings for the setting aside of the

payment order, the claimant went banksupt.

In the meantime, the defendant commenced the
arbitration proceedings provided for by the above mentioned
arbitration clause and, in those proceedings, it also brought a

{counter)claim against the claimant.

The defendant also referred the case to the Italian
Supreme Coutt, so as to have a final decision on jurisdiction

over the case.

The ltalian Supreme Court ruled that the arbitration
agreement was enforceable, was not terminated due to the
declaration of banlvuptey of the claimant nor could it be
terminated by the bankruptey receiver under Asticle 83(b) of
Ttalian Insolvency Law. As a consequence, the Italian Supreme
Court held that the jurisdiction over that dispute rested with
the Arbitral Tribunal.

Moreover — and this is the interesting point of the
decision ~the Italian Supreme Court ruled that, although in its
opinion the case at hand was not governed by EC Regulation
no. 1346/2000 on insolvency proceedings, the Court was
nonetheless ‘prevented from decleding on the jurisdiction of the Arbitral
Bilnenat ever the commerelaim (...) concerning the alleged credit
towards the bankrupt debtor. Indeed, once the jurisdiction of Italimn
Conris has heen eveluded, a5 a vesult of the arbitration clause which
referved the dispute to a foreign Arbitral Tribunal, it is on the Arbitral

Tribinal to determine the vules governing the arbitration procedure.”

The Italian Supreme Court applied the Kompetenz-Kompetenz
doctrine and thus reached the conclusion that it is not up to [talian
Courts to determine the effects of Italian insolvency proceedings
on arbitration proceedings pending abroad.

Nonetheless, the Italian Supreme Cowt did not
expressly rule on the vice versa, that is to say an the effects of
an arbitration award issued abroad on insolvency praceedings

pending in Italy.

Conclusions.

I the light of the recent case law of the Htalian Supreme
Court, the rclationship between arbitration and insolvency

praceedings under [talian faw may be summarised as follows:

(i) a bankrupt party may act as a claimant in arbitration

proceedings {connmenced after or even before the declaration of




bankauptey), provided that the agreement containing the arbitration
elause has not been terminated by the bankruptey receiver - that is

to say; in that case the facilitative approach prevails;

{ii) on the contrary, if the agreement containing the
arbityation clause has been terminated by the banlauptcy
receiver, the clause is unenforceable and arbitration proceedings
possibly pending cannot continue nor be commenced — that is
to say, this is an exception to the separability principle and

policy issues prevail;
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{iv)itisdisputed whetherthe above mentioned jurisdiction
of Insolvency Courts also excludes the jurisdiction of a foreign
Asbitral Tribunal in arbitration proceedings commenced before
the declaration of bankruptcy — that is to say, the facilitative
approach may (or may not) prevail. In the next few years we
would be able to appreciate i the case law is actually moving in
the direction ~ which in fact EU faw requires — of distinguishing
between that very case {arbitration proceedings commenced
abroad against a defendant that theveafter went bankrupt) and

the general rule indicated in no. {iii) above.

(ifi) the jurisdiction over claims or counterctaims (1%}

towards a bankxupt party only rests with Insolvency Coutrts -

that is to say, policy issues prevail; Leherta Oliva
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